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DEFINITIONS

The following are definitions of terms used throughout this guide.

"Commingled Plume" is the condition that exists when groundwater

contaminated with petroleum from two or more discrete unauthorized releases

have mixed or encroached upon one another to the extent that the corrective

action performed on one plume will necessarily affect the other.  A

commingled plume does not include either of the following: (1) contaminated

groundwater plumes resulting from unauthorized releases or discharges from

a single site; or (2) soil contamination, unless it can be demonstrated that the

contaminated soil is an immediate threat to groundwater.

"Site"  means a parcel of real property or adjacent parcels under common

ownership or control.

"Contributing Site"  means a site on which an unauthorized release or

discharge of waste has occurred or is occurring and has impacted or

threatens to impact groundwater.

"Fund" refers to the Underground Storage Tank Cleanup Fund Program

administered by the State Water Resources Control Board.

"H&SC" refers to the California Health and Safety Code.

"Joint Claimant" is any responsible party named in the commingled plume

application who is participating in the cleanup of the commingled plume.

"Eligible Claimant" is any responsible party named as a joint claimant who is

also a UST owner or operator who is eligible for payment of a claim pursuant

to H&SC Section 25299.54.

"Regulatory Agency" means the SWRCB, a regional board, or any local,

state, or federal agency which has responsibility or authority for regulating

 underground storage tanks or which has responsibility for cleanup or

overseeing cleanup of unauthorized releases from underground storage tanks.
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"SWRCB" means the State Water Resources Control Board.

"UST" means an underground storage tank which is used for the storage of

petroleum and which is substantially or totally beneath the surface of the

ground.
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INTRODUCTION

            The information in this booklet is intended as guidance to help you

submit a claim to the Commingled Plume Account within the Underground

Storage Tank Cleanup Fund Program (Fund).

            While reading this material, remember that this program is governed by

the California Health & Safety Code (H&SC), Chapter 6.75.  The law is

complex and subject to change.  If there is a conflict between the law and the

information contained in this Guide, any decisions will be based on the law and

not this Guide.

            The Commingled Plume Account was added to the H&SC, Chapter

6.75 by Senate Bill 562, effective January 1, 1997.

            A claim to the Commingled Plume Account requires :

            1.         A commingled plume application signed by the joint claimants.

The application must  provide the information and

documentation necessary for the Fund to determine that the

claim meets all of the statutory conditions for reimbursement of

eligible costs contained in Chapter 6.75, Article 11

(commencing with H&SC Section 25299.90).

AND

            2.                     A separate Fund application for each of the

underground storage tank (UST) owners or operators eligible

for payment of a claim pursuant to H&SC Section 25299.54.

            The Commingled Plume Account is a new part of the Fund.  If you

have questions about submitting a claim or completing the application, please

call

(800) 813-FUND and leave a message for the Commingled Plume Account

Coordinator.
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SECTION I - COMMINGLED PLUME

ACCOUNT

         General

            The Commingled Plume Account was created to encourage responsible

parties with commingled plumes to coordinate their cleanup efforts, avoid

litigation, more rapidly address required cleanup, and significantly reduce the

costs of cleanup.

            Unauthorized releases from USTs are a major source of petroleum

contaminated groundwater commingled plumes.   Commingled plume sites

represent a special problem to California’s groundwater protection efforts

because they often represent more serious water quality impacts, involve

parties that disagree as to liability, and include cleanups which continue to be

stalled or handled in a piecemeal, haphazard, expensive manner.   Unless

corrective action is performed in a coordinated manner, corrective action of

commingled plumes could be ineffective.

            Some of the benefits of the Commingled Plume Account are:

                        1.         Identified responsible parties that contributed to the plume may

file one joint claim;

                                    2.         Responsible parties eligible for

reimbursement from the Fund and responsible parties not

eligible for reimbursement from the Fund can be joint claimants

on a commingled plume claim if specified requirements are met.

Reimbursement will not be impacted because of non-UST

owners or non-petroleum substances so long as at least 85% of

the plume is comprised of petroleum contamination from an

unauthorized release from a UST whose owner or operator is

eligible for payment of a claim pursuant to H&SC Section

25299.54;
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 3. The maximum funding per commingled plume claim is up to $1

million per occurrence for which a UST owner or operator

named in the commingled plume claim is eligible for

reimbursement pursuant to H&SC Section 25299.54; and

4. Commingled plume claims have their own priority that is

separate from the priority of individual claims to the Fund.

Eligibility Requirements

A claim may be submitted for reimbursement of corrective action costs

associated with a commingled plume if all of the following conditions are met:

1. Each person named in the joint claim is an owner,
operator, or other responsible party ordered to perform
corrective action or remedial action. (25299.93(a)(1)
H&SC)

2. After performing a soil and water investigation in
accordance with California Code of Regulations, Title 23,
Division 3, Chapter 16, Article 11, the joint claimants have
demonstrated to the satisfaction of the local or regulatory
agency and the SWRCB that a commingled plume exists
and that every identified unauthorized release or discharge
has contributed substantially to the commingled plume.
(25299.93(a)(2) H&SC)

3. At least 85% of the plume is comprised of petroleum
contamination resulting from an unauthorized release from
a UST whose owner or operator is eligible for payment of a
claim pursuant to H&SC, Section 25299.54.
(25299.93(a)(3) H&SC)

If the commingled plume does not meet the 85%

criteria, a claim will not be accepted.  However, many benefits

to a coordinated cleanup by the responsible parties still exist.

Where a commingled plume exists and the responsible parties
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conduct a coordinated cleanup effort, the parties that are

eligible to be reimbursed from the Fund can still file individual

claims to the Fund for their share of the eligible costs that they

have incurred and paid.

4. At least two contributing sites involve an unauthorized
release.  (25299.93(a)(4) H&SC)

                        
                        5.         The joint claimants have coordinated corrective action as

soon as practicable.  (25299.93(a)(5) H&SC)

            6.         The joint claimants have agreed to seek pre-approval of
corrective action costs in accordance with H&SC, Section
25299.57 subdivision (c). (25299.93(a)(6) H&SC)

            7.         The joint claimants have entered into a written agreement
that provides for a coordinated corrective action plan.  The
written agreement shall do the following:

                        A.        Appoint one of the joint claimants to represent all
joint claimants for the purpose of interacting with
the regulatory agency and the SWRCB.

                        The Commingled Plume Account requires that

the written agreement appoint a  representative to

interact with the regulatory agency and the SWRCB.  If

the joint claimants want to give the appointed

representative the power to sign and file documents to

the Fund on their behalf, an "Authorized

Representative Designation" form must be completed

and submitted with the application.   Otherwise,

the appointed representative named in the agreement

does not have the power to sign and file documents on

the joint claimants' behalf.
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                        B.        Permit the joint claimants reasonable access to
contributing sites as necessary to perform corrective
action.

                        C.        Identify any corrective action costs incurred at
contributing sites and assess if any of those costs
may be eligible for reimbursement under Chapter
6.75 of the H&SC.

                        D.        Estimate responsibility among the joint claimants
and describe a formula or method for apportioning
costs that are not eligible for reimbursement under
Chapter 6.75 of the H&SC or which exceed the
maximum reimbursement limitations prescribed in
Section 25299.94 of the H&SC.

                        E.        Identify all money or other compensation received
by any joint claimant which is related to
contamination at a contributing site or the
commingled groundwater plume.
(25299.93(a)(7)H&SC)
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SECTION II - CLAIMS PROCESSING
Priority List

            Commingled plume applications will be accepted after January 1, 1997,

and prioritized based on the receipt date of the completed application.  The

Fund will consider an application complete for the purpose of placement on the

priority list when the joint claimants submit:

            1.         An agreement signed by all joint claimants meeting all of the

conditions specified in H&SC Section 25299.93 (a)(7);

AND
            2.         Documentation that the applicable regulatory agency is in

agreement that a commingled plume exists which meets the

definition contained in H&SC Section 25299.91.

            If more than one claim is received on the same date, they will be

randomly ranked.  Claims submitted by the City of Blythe will be paid before

all other claims pursuant to H&SC, Chapter 8.5.

Rejection of Claims
            Any commingled plume claim or joint claimant determined ineligible

will be notified in writing of the reasons for the ineligibility determination.

Appeal rights will be described in the written notification.



COMMINGLED PLUME ACCOUNT

SECTION III - REIMBURSABLE COSTS
Maximum Reimbursement

            The maximum reimbursement under a commingled plume claim is $1

million per occurrence for which a UST owner or operator named in the claim

is eligible for reimbursement pursuant to H&SC, Chapter 6.75.

Reimbursement will be less the aggregate deductibles and any reimbursement

made to eligible claimants on their individual claims.

Deductible (Level of Financial Responsibility)

            The deductible amounts for the Commingled Plume Account Program

are the same as those specified for the UST Cleanup Fund Program.  Refer to

Page 14 of this guide for the specific amounts.

            The deductible that is applied to a commingled plume claim is the

aggregate of the deductibles applicable for each eligible claimant as named in

the application.  If an eligible claimant has also submitted an individual claim to

the Fund and has received reimbursements under that claim, the eligible

claimant is not subject to another deductible for the same occurrence.

Double Payment

            The Fund must determine that commingled plume joint claimants have

not and will not receive double payment.  Joint claimants are not entitled to

double payment of any corrective action or third party compensation claim

costs.  The SWRCB will not reimburse joint claimants for any eligible costs for

which the joint claimant has been or will be compensated by another party.

            The agreement requires all joint claimants named in the commingled

plume claim to identify all monies or other compensation received which is

related to the contamination at any contributing site or the commingled

groundwater plume.  Joint claimants must also complete and sign a

"Certification of Non-Recovery From Other Sources" form which identifies all

monies received or to be received from any source including lawsuits,

settlements, judgments, contributions from other potentially responsible
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parties, insurance claims, etc., no matter how the funds are characterized.

Even if any of the joint claimants received money or may possibly receive

money in the future for purposes other than to clean up the site, this

information must be disclosed.

Pre-Approval of Corrective Action Costs

            Joint claimants are required to obtain pre-approval of corrective action

costs from the Fund.    Refer to the Fund's Cost Guidelines for more

information on seeking pre-approval of costs.  A copy of the Cost Guidelines

and a Pre-Approval Request form is available by calling (800) 813-FUND.

Third Party Compensation Claim Costs

            Only third party compensation claim costs imposed upon an eligible

claimant can be reimbursed under the Commingled Plume Account.  Third

party compensation claims must also meet the requirements set forth in H&SC

Section 25299.58.  Third party compensation claim costs will not be

reimbursed until corrective action costs determined eligible for reimbursement

have been paid.

Other Claims to the Fund

                    Costs Incurred PRIOR to Written Agreement

             With the exception of costs incurred by UST owners and operators,

reimbursement is limited to those costs incurred after executing a written

agreement pursuant to H&SC Section 25299.94 (d).  UST owners or
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operators named in the commingled plume claim who incurred corrective

action costs for cleanup at a contributing site prior to the written agreement

may request reimbursement by:

                        1.         Filing or maintaining an individual claim to the Fund in

accordance with H&SC Article 6; or

            2.         Requesting reimbursement in a Commingled Plume Account

application.

            Any reimbursements received from the Fund by a UST owner or

operator on their individual claim will be applied toward the reimbursement

limit for the commingled plume claim.

                    Costs Incurred AFTER Written Agreement

            Joint claimants who incur corrective action costs after the execution of

the written agreement may request reimbursement from the Commingled

Plume Account.

            Corrective action costs associated with a non-contributing

unauthorized release may be reimbursed from the Commingled Plume Account

only if the non-contributing release is part of the same occurrence as a

contributing unauthorized release.

            UST owners or operators named in the commingled plume claim may

not request reimbursement from both the Commingled Plume Account and the

Fund for the same costs.  When a UST owner or operator named in the

commingled plume claim is approved for funding under the Commingled Plume

Account, any individual claims submitted to the Fund for the same site and

occurrence will be withdrawn.  If a UST owner or operator withdraws a claim

filed under the Commingled Plume Account, the UST owner or operator may

submit or resubmit an individual claim to the Fund. The individual claim

submitted will be treated as a new claim and will be assigned to a priority class

and ranked in accordance with UST Cleanup Fund Regulations.  An eligible
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claimant may file an individual claim for costs that associated with a separate

occurrence at a contributing site.   
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SECTION IV - REQUIRED DOCUMENTATION

            Documentation must be submitted with the Commingled Plume

Account application demonstrating that the claim meets all eligibility

requirements.  The application includes a checklist of the documents required.

            An application must have both of the following items to be considered

complete for the purpose of placement on the priority list:

                        1.         A written executed agreement signed by all joint claimants

meeting all the conditions specified in H&SC Section 25299.93;

AND

                        2.         Documentation that the regulatory agency is in agreement that a

commingled plume exists that meets the definition in H&SC

Section 25299.91.

            For  purposes of determining eligibility, additional documents must be

submitted with the application.  If the additional documents are not included

with the application, the joint claimants will be contacted and asked to submit

them.  You can help expedite the review process by ensuring that your

application contains complete information and includes all required documents.

For a complete list of required documentation, refer to the application checklist

in this guide.



COMMINGLED PLUME ACCOUNT

SECTION V - UST CLEANUP FUND

APPLICATION

General

            Each joint claimant who is a UST owner or operator eligible for

reimbursement from the Fund pursuant to H&SC Section 25299.54 must

submit a Petroleum Underground Storage Tank Cleanup Fund Application.

The application is required to determine:

            1.         If at least 85% of the commingled plume is comprised of

petroleum contamination resulting from an unauthorized release

from a UST whose owner or operator is eligible for payment of

a claim pursuant to H&SC Section 25299.54;

            2.         The maximum reimbursement under the commingled plume

claim which is based in part on the number of occurrences from

USTs whose owners or operators are eligible for reimbursement

from the Fund;

AND

                                    3.         The amount of the deductible applicable to each eligible

claimant and accordingly to the commingled plume claim.

Deductible amounts are as follows:

            
             Priority Class                  Deductible                      Deductible with permit

waiver

Class A $0 $0

Class B & C $5,000 $10,000

Class D $10,000 $20,000
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Priority Classes

Priority Class B is given to small businesses.  A small business is one

which is not dominant in its field of operation and is independently owned and

operated.  In addition, the business, including affiliates, cannot have annual

receipts for the preceding three years that exceed the maximum receipts

specified for the claimants industry group.  Claimants who request Priority

Class B must submit three years of complete federal tax returns.  The tax

returns are reviewed in order to determine whether the claimant meets the

gross receipts limits established for the claimant's industry group.

Priority Class C is given to owners or operators of a business that

employ fewer than 500 full time and part time employees, is independently

owned and operated, and not dominant in its field of operation.  Claimants in

Priority Class C must provide documentation supporting the number of full

time and part time employees.

Priority Classes of Commingled Plume Eligible Claimants

Since the deductible is the same for Priority Classes B and C, and most

small businesses employ fewer than 500 employees, the Fund recommends that

commingled plume claimants who qualify for Priority Class B apply for Priority

Class C and submit documentation verifying that the business employs less than

500 employees.  This recommendation is made to eliminate review of tax

records and expedite the claim review process.

If your business employs more than 500 employees, but you believe

you would qualify as a small business, contact the Commingled Plume Account

Coordinator for details on gross receipts limits and the tax returns required to

qualify for Priority Class B.
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